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BEST STRATEGIES IN DEFENDING WAGE AND
HOUR CLAIM ACTIONS IN NEW JERSEY
New Jersey Wage and Hour Law
New Jersey wage and hour claims are governed by the New Jersey Wage and Hour Law
(“NJWHL”)1, The federal law, Fair Labor Standards Act (“FLSA”) also applies in some
circumstances. Neither statute applies in the same manner to all employees.
The New Jersey Wage and Hour Law governs minimum wages, hours of employment and
regulations regarding premium wages and overtime. The statute extends to all
“employers” who employ “employee(s)” in the State of New Jersey. The NJWHL broadly
defines the terms “employers” and “employees.” “Employer” is defined as “any individual,
partnership, association, corporation, or any person or group of persons acting directly or
indirectly in the interest of an employer in relation to an employee.”2 “Employees” include
“individual[s] employed by an employer.”3 The State is not an employer as defined as the
NJWHL.4
The objective for the plaintiff in a wage and hour claim is to establish that he or she was
improperly denied compensation for hours worked or was denied premium compensation
for hours worked in excess of 40 hours per week.
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Damages Recoverable
The NJWHL permits employees to bring actions in courts of competent jurisdiction for
violations of the Act. Plaintiffs who successfully assert that their employers violated the
provisions of the state wage and hour laws are entitled to unpaid wages, costs and
attorneys' fees.5 The New Jersey statute is not as thorough in its remedies for failure to
pay overtime as is the Federal Fair Labor Standards Act.
In addition, the Commissioner of Labor is authorized to assess and collect administrative
penalties, up to a maximum of $250 for a first violation and up to a maximum of $500 for
each subsequent violation, for violations of New Jersey’s overtime and minimum wage
laws.6
Defenses
There are several defenses available to employers who are subject to claims under New
Jersey’s Wage and Hour Act
Minimum Wage Exemptions
The employee filing the claim under the NJWHL may fall into one of the many exemptions
provided by statute. The following employees are not covered by New Jersey’s state
minimum wage law:7
1 . Fu ll-t im e colleg e st u den t s em ploy ed by t h e in st it u t ion a t w h ich t h ey a r e en r olled w h o ea r n
a t lea st 8 5 per cen t of t h e m in im u m w a g e;
2 . Ou t side sa les people;
3 . Mot or v eh icle sa les per son s;
4 . Pa r t -t im e em ploy ees w h ose pr im a r y du t ies in clu de pr ov idin g ch ild ca r e ser v ices in t h e h om e
of t h eir em ploy er s;
5 . Cer t a in per son s u n der t h e a g e of eig h t een . How ev er , a ll em ploy ees in clu din g t h ose u n der
eig h t een y ea r s of a g e sh a ll be com pen sa t ed a t t h e r a t e of 1 1 /2 t im es t h e m in im u m w a g e for
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h ou r s w or k ed in ex cess of 4 0 if t h ey a r e en g a g ed in : (1 ) t h e fir st pr ocessin g of fa r m g oods; (2 )
h ot el a n d m ot el occu pa t ion s; a n d (3 ) r est a u r a n t occu pa t ion s. 8 Em ploy er s en g a g ed in
r est a u r a n t occu pa t ion s w h o a r e su bject t o t h e FLSA m u st pa y t h eir em ploy ees t h e feder a l
ca sh w a g e r a t e of $2 .1 3 a n d dem on st r a t e t h a t t h e ba la n ce of t h e m in im u m w a g e is r eceiv ed
by t h eir em ploy ees t h r ou g h g r a t u it ies. Em ploy er s en g a g ed in r est a u r a n t occu pa t ion s w h o
a r e n ot su bject t o t h e FLSA m u st en su r e t h a t t h e t ot a l w a g e, in clu din g t ips, r eceiv ed by t h eir
em ploy ees t ot a ls t h e St a t e m in im u m w a g e; 9
6 . Per son s em ploy ed a t "ca m ps, con fer en ces a n d r et r ea t s oper a t ed by a n y n on pr ofit or r elig iou s
cor por a t ion or a ssocia t ion du r in g t h e m on t h s of Ju n e, Ju ly , A u g u st a n d Sept em ber ” a n d
7 . St u den t lea r n er s en r olled in Sch ool-t o-W or k Pr og r a m s1 0

Overtime Exemptions
Classifications of exemption are determined by how employees are compensated, their
job duties and their job titles. Not all salaried employees are exempt from the overtime
provisions of the NJWHL. Generally executive, administrative, and/or professional
employees are not entitled to overtime compensation. Similarly, outside salespersons,
outside service providers and computer employees are not entitled to overtime
compensation.11 The following employees are also exempt from overtime compensation
under the NJWHL:
1.
2.
3.
4.
5.

Em ploy ees em ploy ed on a fa r m ;
Em ploy ees em ploy ed in a h ot el;
Em ploy ees of a com m on ca r r ier of pa ssen g er s by m ot or bu s;
Cer t a in lim ou sin e dr iv er s em ploy ed by lim ou sin e com pa n ies; or
Em ploy ees en g a g ed in la bor r ela t iv e t o t h e r a isin g or ca r e of liv est ock .

Statute of Limitations
Private causes of action found in New Jersey’s Wage and Hour Law have a two year
limitations period. If a plaintiff files a claim under the NJWHL outside the two year statute
of limitations the case will be dismissed.
Good Faith Defense
To avoid liability for failure to provide compensation in accordance with the NJWHL, an
employer must "plead[] and prove[] that the act or omission complained of was [i]n good
faith in conformity with and in reliance on any written administrative regulation, order,
ruling, approval or interpretation by the Commissioner of the Department of Labor and
Industry or the Director of the Wage and Hour Bureau, or any administrative practice or
enforcement policy of such department or bureau with respect to the class of employers
to which [that employer] belonged."12 Establishment of these criteria is a "complete bar"
to any action resulting from the employer's failure to act in accordance with the NJWHL.
Good faith is not present when an employer fails to base its belief in compliance on a
written "regulation, order, ruling, approval or interpretation" from a state authority or
agency practice.13 An employer is also barred from asserting the good faith defense
when it merely relies upon industry practice instead of taking affirmative steps to
investigate the compensation scheme for compliance with the law.14
OTHER LAWS
Some other wage and hour claim related laws in New Jersey are the New Jersey Prevailing
Wage Act (“NJPWA”)15 , New Jersey Wage Payment Law16 and the Wage Collection
Act17 .
Prevailing Wage Act
The New Jersey Prevailing Wage Act ("NJPWA") was enacted in 1963 and is applicable to
all public works projects which are not otherwise specifically excluded.18 The NJPWA
establishes a minimum wage that must be paid to workers engaged in public works.19 The
NJPWA applies to all "contracts in excess of $14,187.00 awarded ... by a municipal public
body and to every subcontract" entered into as a result thereof.20 It also applies to all
contracts of $2,000.00 or more awarded by a non-municipal public body and all
subcontracts stemming from those contracts.
In an action in which a violation of the Prevailing Wage Act is asserted, the objective of
the plaintiff is to prove that he or she was not paid the prevailing wage, even though
engaged in public works. A violation of the NJPWA will be found to have occurred when an
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employer: (a) "willfully hinders or delays the Commissioner in the performance of his or
her duties;" (b) fails to make and maintain any requisite records; (c) falsifies any records;
(d) refuses to make records available to the commissioner upon demand; (d) "refuses to
furnish a sworn statement of such record"; (e) "pays or agrees to pay wages at a rate less
than [the prevailing wage] or otherwise violates any provision of this Act"; or (f) discharges
or otherwise discriminates against a worker who complains that he or she was paid less
than the prevailing wage rate.21
Some defenses are: (a) the Prevailing Wage Act is inapplicable to the contract in dispute,
(b) the plaintiff was compensated in accordance with the terms of the Act; or (c) the
complainant is not a covered employee under the provisions of the Prevailing Wage
Act.22
Claims brought by an employee under the New Jersey Prevailing Wage Act are subject to
a six-year statute of limitations.23
New Jersey Wage PaymentLaw.
The New Jersey Wage Payment Law (“NJWPL”) regulates the manner, mode, and time of
payment; the conditions for withholding wages; and permissible deductions from
employees’ wages.24 The NJWPL requires employers to pay employees the full amount of
wages that they are entitled to at least twice each calendar month on regularly scheduled
pay days. There are some exceptions: railroad employees, executives, terminated or
suspended employees and deceased employees.
A plaintiff asserting a violation of the New Jersey Wage Payment Law must prove that: (a)
the timing or mode of payment was improper; or (b) the employer improperly deducted,
diverted, and/or withheld compensation. A defendant should defend claims under the
statute by establishing that the timing and mode of payment, as well as all deductions and
withholdings, were proper.
Wage Collection Act.
The purpose of the Wage Collection Act is to provide a mechanism by which employees
may recover any overdue wages.25 The Wage Collection Act permits employees either to
file a claim with the Commissioner of Labor or to pursue remedies in the Superior Court.
1. N.J.S.A. §§ 34:11-56a1-56a38.↩
2. N.J.S.A. § 34:11-56a1(g)↩
3. N.J.S.A. §34:11-56a1(h)↩
4. Allen v. Fauver, 327 N.J.Super. 14, 742 A.2d 594 (2000), aff’d 167 N.J. 69, 768 A.2d 1055 (2001)↩
5. N.J.S.A. § 34:11-56a25↩
6. N.J.S.A. § 34:11-56a22.↩
7. N.J. Admin. Code § 12:56-3.2(a)(1) – (a)(6)↩
8. N.J. Admin. Code §§ 12:56-11.2, 11.3, 13.1-13.3, 14.2, 14.3.↩
9. N.J. Admin. Code § 12:56-14.4(b).↩
10. N.J. Admin. Code § 12:56-18.1-18.2.↩
11. N.J. Admin. Code §§ 12:56-7.1-7.6.↩
12. N.J.S.A. § 34:11-56a25.2; Brooks v. Ridgefield Park, 185 F.3d 130, 137 (3d Cir. 1999)↩
13. Keeley v. Loomis Fargo & Co., 183 F.3d 257, 262 (3d Cir. 1999) cert. den., 528 U.S. 1138 (2000)↩
14. Id. at 272↩
15. N.J.S.A. §§ 34:11-56.25 et. seq.↩
16. N.J.S.A. §§ 34:11-4.1-4.14 ↩
17. N.J.S.A. §§ 34:11-57-67 ↩
18. N.J.S.A. § 34:11-56.26(5).↩
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19. N.J.S.A. § 34:11-56.25 ↩
20. N.J. Admin. Code § 12:60-1.4↩
21. N.J.S.A. § 34:11-56.39.↩
22. N.J.S.A. §§ 34:11-56.25 et. seq. ↩
23. The Appellate Division held in Troise v. Extel Communications, Inc., 345 N.J. Super. 231 (App. Div.
2001), that private employee claims under the PWA are for economic harm and, therefore, are akin to
breach-of-contract claims subject to a six-year statute of limitations (and are not akin to claims for
personal injury subject to a two-year statute of limitations).↩
24. N.J.S.A. §§ 34:11-4.1-4.14↩
25. N.J.S.A. §§ 34:11-57-67↩

Copies of the full text of any of the cases discussed in this
Newsletter may be obtained by calling our office. The articles
contained in this Newsletter are for informational purposes only
and do not constitute legal advice.
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