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I. BEST STRATEGIES IN DEFENDING
PROFESSIONAL NEGLIGENCE ACTIONS
AGAINST INSURANCE AGENTS AND BROKERS
IN NEW JERSEY
New Jersey insurance policies are sold either directly by insurance companies or through
insurance “producers.”[1] Both insurance agents and brokers fall within the definition of an
insurance producer. At common law both agents and brokers, when acting on behalf of an
insured, owe the insured a duty of due care.[2] In New Jersey, claims against insurance
producers are based in tort.[3] Therefore, claimants must establish breach of a duty,
proximate causation and damages.
New Jersey is one of several jurisdictions explicitly recognizing agents and brokers as
professionals. Insurance producers have a duty to (i) have the degree of skill and
knowledge requisite to its employment responsibilities; (ii) exercise good faith and
reasonable skill, care and diligence in the execution of his or her employment
responsibilities; (iii) possess reasonable knowledge of available policies and terms of
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coverage in the area in which the insured seeks protection; and (iv) either procure the
coverage necessary for the client’s exposure or advise the client of his or her inability to do
so.[5]
Both insurance brokers and agents owe a fiduciary duty of care to their clients. Liability for
breach of that duty can occur (1) if the broker “neglects to procure the insurance,” (2) “if the
policy is void,” (3) if the policy is “materially deficient,” or (4) the policy “does not provide the
coverage he undertook to supply.”[6] However, a separate common law cause of action
against an insurance broker for breach of fiduciary duty does not exist in New Jersey.[7]
Courts have held that this duty is essentially covered by professional malpractice actions.[8]
New Jersey courts recognize an enhanced duty of care between the agent or broker and
the insured when a “special relationship” exists.[9] In determining whether a “special
relationship” exists requires a very fact specific analysis.

Proving Causation
In the area of agent and broker malpractice, the method by which a plaintiff must establish
a claim against an insurance producer turns on the element of causation. To succeed in an
action against an insurance agent or broker, the plaintiff must prove that in addition to
being negligent, the producer’s negligence was a proximate cause of the loss.[10] Unless
the facts speak for themselves or the broker has essentially admitted liability, an expert will
be necessary to establish an applicable duty of care and perhaps address other issues
such as causation.[11]
Producers have argued that the plaintiff must come forward with evidence that the
coverage was available. In other jurisdictions, there is support for the view that to
successfully maintain a negligence action against an insurance broker, the policyholder
must prove by a preponderance of the evidence that the requested coverage was then
generally available in the insurance marketplace.[12]

Damages Recoverable
An insurance producer who agrees to procure a specific insurance policy for another but
fails to do so may be liable for damages resulting from such negligence.[13] Damages
recoverable for failure to procure an insurance policy is the loss sustained by reason of the
breach or, in other words, the amount that would have been due under the policy provided
it had been obtained.[14]
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Insurance agents and brokers are not subject to the treble damages and attorney fee
exposure of the New Jersey Consumer Fraud Act.[15] Also, New Jersey does not permit the
recovery of the attorney’s fees incurred in litigating a professional liability claim against and
insurance broker.[16]
The distinction between agents and brokers may impact the remedy available to the
insured. If an agent is negligent while acting within the scope of his agency relationship
with the insurance carrier, his negligence may bind coverage on behalf of the insurance
carrier.[17] However, if a broker is negligent, the insured will only be entitled to monetary
damages. The broker’s actions do not bind the insurer.

Defenses
There are several defenses available to agents and brokers who are subject to a
professional malpractice action in New Jersey. Failure to file the action within the
applicable statute of limitations will result in dismissal of the action. Under New Jersey law,
negligence actions against agents and brokers are subject to a six year statute of
limitations.[18] That period begins to run when a claim accrues, which is governed by the
“discovery rule,” which operates “to postpone the accrual of a cause of action when a
plaintiff does not and cannot know the facts that constitute an actionable claim.”[19] Often,
policyholders will not be certain they have a claim against their agents or brokers until they
have concluded lawsuits against their carriers. In these circumstances, the discovery rule
could protect a plaintiff from losing his or her right to sue a broker if the underlying litigation
lasts a long time.
Plaintiffs are also required to file an Affidavit of Merit. The New Jersey Affidavit of Merit
statute[20] specifically prescribes that:
In any action for damages for personal injuries, wrongful death or property damage
resulting from an alleged act of malpractice or negligence by a licensed person in his
profession or occupation, the plaintiff shall, within 60 days following the date of filing
of the answer to the complaint by the defendant, provide each defendant with an
affidavit of an appropriate licensed person that there exists a reasonable probability
that the care, skill or knowledge exercised or exhibited in the treatment, practice or
work that is the subject of the complaint, fell outside acceptable professional or
occupational standards or treatment practices. The court may grant no more than
one additional period, not to exceed 60 days, to file the affidavit pursuant to this
section, upon a finding of good cause.
A “licensed person” is particularly defined in the statute as a defendant on an enumerated
list of professionals, including “any person who is licensed as ... an insurance producer.”[21]
The statute defines producers as those “required to be licensed under the laws of [New
Jersey] to sell, solicit or negotiate insurance.”[22] If a plaintiff does not file and serve a timely
affidavit of merit as required under the statute, “it shall be deemed a failure to state a cause
of action,” thereby subjecting the malpractice complaint to dismissal. [23]
The comparative fault defense is unavailable to an insurance producer who asserts that the
client failed to read his or her insurance policy.[24] The Supreme Court has held that “[i]t is
the broker, not the insured, who is the expert and the client is entitled to rely on that
professional’s expertise in faithfully performing the very job he or she was hired to do.”[25]
However, comparative negligence principles could be applied in a professional malpractice
case in which “the client’s alleged negligence, although not necessarily the sole proximate
cause of the harm, nevertheless contributed to or affected the professional’s failure to
perform according to the standard of care of the profession.”[26] For example, if a client
interfered with a professional in his or her performance by withholding or failing to provide
pertinent information to that professional concerning the matter for which the professional
was hired, then an argument can made that the client’s action should be barred based on
comparative negligence principles.[27]
New Jersey courts will reject any attempt by an insured to assert a malpractice action
against a producer for failure to provide notice of a pending cancellation, non-renewal or
outstanding premium absent evidence of a “special relationship.”

II. BEST STRATEGIES IN DEFENDING
PROFESSIONAL NEGLIGENCE ACTIONS
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AGAINST INSURANCE AGENTS AND BROKERS
IN PENNSYLVANIA
In Pennsylvania, the basic elements of a cause of action founded upon negligence are (i) a
duty, or obligation, recognized by the law, requiring the actor to conform to a certain
standard of conduct, for the protection of others against unreasonable risks; (ii) a failure on
his part to conform to the standard required; (iii) a reasonably close causal connection
between the conduct and the resulting injury and (iv) actual loss or damage resulting to the
interests of another.[28]
Pennsylvania uses the familiar professional malpractice standard of “reasonable skill by a
similar practitioner under similar circumstances.” Specifically, in Pennsylvania, the duty
owed by an insurance agent or broker to an insured is to obtain the coverage that a
reasonable and prudent professional insurance agent or broker would have obtained under
the circumstances. If the agent or broker fails to exercise such care and if such care is the
direct cause of loss to his customer, then he is liable for such loss unless the customer is
also guilty of failure to exercise care of a reasonably prudent businessman for the
protection of his own property and business which contributes to the happening of such
loss.’[30]
An insurance agent's/broker's recognized duty to act with reasonable care, skill, and
judgment extends to selection of the insurer and ascertaining whether it is reputable and
financially sound and informing the insured of findings if investigation reveals evidence of
financial infirmity, but the agent/broker nonetheless intends to place a policy with that
insurer.[31] Where an insurance agent or broker promises, or gives some affirmative
assurance, that he will procure or renew a policy of insurance under such circumstances as
to lull the ‘insured’ into the belief that such insurance has been effected, the law will impose
upon the broker or agent the obligation to perform the duty which he has thus assumed.'[32]

Proving Causation
The plaintiff must show that the defendant's breach of duty caused the plaintiff's underlying
injuries. Pennsylvania courts have expressed support for the view that to successfully
maintain a negligence action against an insurance broker, the policyholder must prove by a
preponderance of the evidence that the requested coverage was then generally available in
the insurance marketplace.[33] According to this view, a plaintiff is not required to show that
a particular insurance company would have written such coverage but only that it was
available from some insurer.[34]

Damages Recoverable
In an action against a broker or agent where the broker neglects to procure insurance, or
does not follow instructions, or if the policy is void or materially defective through the
agent's fault, the broker, in cases of default, is liable ‘[t]o the same extent as the insurer
would have been liable had the insurance been properly effected.’[35] Pennsylvania courts
have held that negligence actions against insurance agents and brokers do not allow for
recovery of damages for emotional distress.[36]
An insured may bring a private cause of action against an insurer or an insurance producer
under Pennsylvania’s Consumer Protection Law (CPL).[37] An insured asserting a private
right of action under the CPL must prove that he or she suffered an ascertainable loss as a
result of the producer’s prohibited action.[38]

Defenses
Defenses to claims against an insurance agent or broker in Pennsylvania include many of
the standard professional malpractice defenses including: failure to proffer expert testimony
establishing the standard of care and failure bring a claim within the statute of limitations. In
Pennsylvania, the applicable statute of limitation for a claim of negligence against an
insurance agent or broker is two years.[39]
The Pennsylvania Supreme Court has stated that “the policyholder has no duty to read the
policy unless under the circumstances it is unreasonable not to read it.”[40] The reasoning is
that when the insured informs the agent of his insurance needs and the agent's conduct
permits a reasonable inference that he was highly skilled in this area, the insured's reliance
on the agent to obtain the coverage that he has represented that he will obtain is justifiable.
[41]

The insured does not have an absolute duty to read the policy, but rather only the duty

to act reasonably under the circumstances.[42] As such, the comparative negligence statute
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does not apply to negligence actions where the defendant failed to procure an insurance
policy for the plaintiff and failed to notify the plaintiff that the insurance had not been
obtained. Rather, the doctrine of contributory negligence, which operates to completely bar
the plaintiff from recovery if his negligence contributed to the result, applies in these cases.
[43]

Under this principle, the plaintiff’s action will be barred, no matter how slight his or her

contributory negligence.[44]
Pennsylvania’s Certificate of Merit statute does not apply to insurance professionals.
This newsletter should not be construed as legal advice or legal opinion on any specific
facts or circumstances. The contents are intended for general informational purposes only,
and you are urged to consult a lawyer concerning your own situation with any specific legal
question you may have
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